The Urgent Matter of… 
Women’s Political and Legal Rights in New And Revised Constitutions
  Arab Spring -- Women in Egypt
Only when women create the Constitution can the Constitution create democracy*
	Earlier this year in response to the Arab Spring and the major part women are playing in the overthrow of dictatorships, my colleague Lesley Abdela and I circulated excerpts from recent Constitutions concerning women’s rights (see list below).  From the examination of new Constitutions it struck Lesley and me all the Constitutions of UN Member States  – old and new - could do with a Gender Audit in the same sense many countries now engage in Gender audits of their annual Budget to eliminate unintended negative impacts on women.  
We, the Nation’s Women …
In the past 21 years around 110 countries have been involved in writing new constitutions or undertaking substantial revisions of existing ones.  Treaty bodies such as CEDAW regularly encourage States’ parties to review Constitutions, especially with regard to non-discrimination clauses. Because Constitutions hold a central place in a nation’s law and political culture, the extent to which UN Member States pay attention could be assessed by a listing similar to the IPU list on women in parliaments (www.ipu.org/wmn-e/classif.htm) where as of April 2011 Rwanda, Andorra and Sweden held the top 3 places with over 45% women, and Saudi Arabia, Solomon Islands and Qatar bottom with 0%.  A low ranking in an audit could encourage the Member States concerned to respond appropriately to the Constitutional rights and needs of the majority sex.  
 Law Professor Helen Irving (http://sydney.edu.au/law/about/staff/HelenIrving) recommends gender audits should include provisions governing the recognition of international and customary law; equality rights and reproductive rights; institutions of government; the design of the constitutional court; principles of interpretation; provisions governing citizenship; access and standing; and the means of Constitutional amendment.  
 
*Quote from www.globaljusticecenter.net/media/pdf-gender-perspective.pdf
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	


We, the Nation’s Women …
Women’s Political and Legal Rights in some recent Constitutions
Compiled by Lesley Abdela and Tim Symonds, Eyecatcher/Shevolution
 
IRAQI CONSTITUTION
The Preamble
We, the people of Iraq, who have just risen from our stumble, and who are looking with confidence to the future through a republican, federal, democratic, pluralistic system, have resolved with the determination of our men, women, elderly, and youth to respect the rule of law, to establish justice and equality, to cast aside the politics of aggression, to pay attention to women and their rights, the elderly and their concerns, and children and their affairs, to spread the culture of diversity, and to defuse terrorism. 
Section Two
Rights and Liberties
Chapter One
[Rights]
First: Civil and Political Rights
Article 14:
Iraqis are equal before the law without discrimination based on gender, race, ethnicity,
nationality, origin, colour, religion, sect, belief or opinion, or economic or social status.
 
Section Three
Federal Powers
Chapter one
The Council of Representatives
Article 49:
First: The Council of Representatives shall consist of a number of members, at a ratio of one seat per 100,000 Iraqi persons representing the entire Iraqi people.
The representation of all components of the people shall be upheld in it.
Fourth: The elections law shall aim to achieve a percentage of representation for women of not less than one-quarter of the members of the Council of Representatives.
 
RWANDA
‘The State of Rwanda commits itself that women are granted at least 30 percent of posts in decision making organs’ (Constitution, Article 9 [4]).
Article 9 of the Rwanda Constitution expresses, as a fundamental principle, the need for equality of all Rwandans and particularly between women and men, in a pluralistic democratic government. 
 
The preamble to the Rwanda Constitution cites international human rights instruments and conventions to which Rwanda is a signatory, including specific reference to the 1979 Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW). It also states a commitment to ‘ensuring equal rights between Rwandans and between women and men without prejudice to the principles of gender equality and complementarity in national development’.
At the first post-genocide parliamentary elections of October 2003 women achieved nearly 50% representation. Before its civil war in the early 1990s and the genocide in 1994, Rwandan women never held more than 18% of seats in the country’s Parliament. The dramatic gains for women resulted from specific mechanisms to increase women’s political participation, among them a constitutional guarantee, a quota system, and innovative electoral structures. Having achieved near-parity in the representation of men and women its legislature, this African country now ranks first among all countries of the world in terms of the number of women elected to parliament.
 
NEPALI INTERIM CONSTITUTION.  Constituent Assembly 
(4) The principle of inclusiveness shall be taken into consideration while selecting the candidates by the political parties pursuant to sub-clause (a) of clause (3) above, and while making the list of the candidates pursuant to sub-clause (b) above, the political parties shall have to ensure proportional representation of women, Dalit, oppressed tribes/indigenous tribes, backwards, Madhesi and other groups, in accordance as provided for in the law.
Notwithstanding anything contained in this clause, in case of women there should be at least one third of total representation obtained by adding the number of candidature pursuant to sub-clause (a) of clause (3) to the proportional representation pursuant to sub-clause (b) of clause (3).
See http://bodhrajlamsal.blogspot.com/2010/03/interim-constitution-of-nepal-2063.html
 
CONSTITUTION OF THE REPUBLIC OF SOUTH AFRICA   NO. 108 OF 1996  
 
CHAPTER 2  BILL OF RIGHTS  7. Rights.- ( 1) This Bill of Rights is a cornerstone of democracy in South Africa. It enshrines the rights of all people in our country and affirms the democratic values of human dignity, equality and freedom.
9. Equality.- l) Everyone is equal before the law and has the right to equal protection and benefit of the law.
(3) The state may not unfairly discriminate directly or indirectly against anyone on one or more grounds, including race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language and birth.
See www.bing.com/search?q=CONSTITUTION%20OF%20THE%20REPUBLIC%20OF%20SOUTH%20AFRICA%20%20%20NO.%20108%20OF%201996&pc=conduit&form=CONMHP&ptag=A790683AF96594DFB97F&conlogo=CT2857572
 
KENYA
In December 2010, in a national referendum, Kenya created a new Constitution which African Woman and Child Feature Service (AWC)described as a giant leap forward for Kenya's womankind: KENYA - WOMEN'S GAINS IN THE NEW CONSTITUTION www.awcfs.org/dmdocuments/books/Women_Gains_Doc.pdf
 
The gains made included:
1.    All forms of discrimination including violence against women are explicitly prohibited;
2.    Under the proposed constitution, women can own and inherit land. Matrimonial property is protected during and after termination of marriage;
3.    Customary law that is inconsistent with the constitution is void thus personal law which is discriminatory to women if in contradiction with the constitution is invalid;
4.    Equality in marriage. 
5.    Women’s political representation is guaranteed 
6.    Women are recognized citizens and will be able to bestow citizenship to their foreign spouses or children born outside the country;
7.    Equal parental responsibility of the mother and father to provide for the child;
8.      Increased numbers of women in all decision making organs including the government; 
 
         The electoral system shall comply with the following principles––
(b) not more than two-thirds of the members of elective public bodies shall be of the same gender;
 
9.    Elimination of discrimination in laws, customs and practices related to land and property in land 
 
AFGHAN CONSTITUTION
Chapter 2: Fundamental Rights and Duties of Citizens
Article 22
Any kind of discrimination and distinction between citizens of Afghanistan shall be forbidden. The citizens of Afghanistan, man and woman, have equal rights and duties before the law.
Lesley Abdela notes: as IRIN reported in 2010 in the case of Afghanistan, simply because the rights of a nation’s women are written into the Constitution it does not mean they are enforced. ‘KABUL, 8 March 2010 (IRIN): Women’s rights trampled despite new law - As the world marks International Women’s Day, ambivalence, impunity, weak law...’  http://search.atomz.com/search/?sp-q=women%27s+rights+&sp-a=sp0737b400&sp-p=any&sp-f=iso-8859-1 

However, over time, all Rights written into Constitutions provide the basis of legal action and are an essential bed-rock for advocacy and development of Statute Law. When Britain withdrew from its colonies and protectorates in the 1960s it provided the new States with Constitutions which often failed to spell out the particular rights of women.  This led to a very long, hard struggle for women’s fundamental rights, for example in Uganda.  Eventually, in 1995, Uganda promulgated a new Constitution containing a specific Article on women’s rights (www.usig.org/countryinfo/laws/Uganda/CONSTITUTION%20OF%20THE%20REPUBLIC%20OF%20UGANDA%201995.pdf).  Extract - 
 
UGANDA CONSTITUTION 1995
33. Rights of women. 
(1) Women shall be accorded full and equal dignity of the person with 
men. 
(2) The State shall provide the facilities and opportunities necessary to 
enhance the welfare of women to enable them to realise their full 
potential and advancement. 
(3) The State shall protect women and their rights, taking into account 
their unique status and natural maternal functions in society. 
(4) Women shall have the right to equal treatment with men and that 
right shall include equal opportunities in political, economic and social 
activities. 
(5) Without prejudice to article 32 of this Constitution, women shall have 
the right to affirmative action for the purpose of redressing the 
imbalances created by history, tradition or custom. 
(6) Laws, cultures, customs or traditions which are against the dignity, 
welfare or interest of women or which undermine their status, are 
prohibited by this Constitution.
 
INTER-PARLIAMENTARY UNION STATUTES
http://www.ipu.org/strct-e/statutes.pdf
Although Inter-Governmental Organisation rather than a State, the IPU sets a world standard for Parliamentary delegations to its Assemblies, as in Article 10 of its Statutes: 
ARTICLE 10 
1. The Assembly shall be composed of parliamentarians designated as delegates by the Members of the Union.  Members shall include male and female parliamentarians in their delegation and shall strive to ensure equal representation of men and women.
ARTICLE 23 
3. Only parliamentarians from States where women have both the right to vote and the right to stand for election are eligible to the Executive Committee.
 
 
[image: image1]The U.S. Constitution: if it is any consolation for the world’s women struggling for their rights under their nations’ Constitutions in the 21st Century, it has been far from an easy ride for American women despite the fame of the U.S. Constitution.  As American Patricia Ireland, NOW President, wrote recently:
 
‘In 1776 Abigail Adams urged her husband, John, that he and other framers of our founding documents should, "Remember the ladies." John, who went on to become our second president, responded, "We know better than to repeal our masculine systems," and women were left out of the Constitution.
Nearly a hundred years later, Congress adopted amendments to the Constitution to end slavery and provide justice to former slaves. The 14th Amendment, passed in 1868, guaranteed all ‘persons’ the right to ‘equal protection under the law.’ However, the second section of the amendment used the words ‘male citizens’ in describing who would be counted in determining how many representatives each state gets in Congress. This was the first time the Constitution said point blank that women were excluded. Similarly, the 15th Amendment in 1870 extended voting rights to all men -- but not to any women.’  www.now.org/issues/economic/cea/ireland.html
 
Some Sources, Articles and Studies
 
'Egypt: the transition to democracy needs women’ www.opendemocracy.net/lesley-abdela/egypt-transition-to-democracy-needs-women
 
GENDER AND THE CONSTITUTION: Equity and Agency in Comparative Constitutional Design.  Helen Irving.  272pp. Cambridge University Press  2008. ISBN: 9780521881081
Also, Professor Irving’s chapter on gender, drafting and constitutional design in the soon-to-be-published Handbook of Comparative Constitutional Law, ed T. Ginsburg and R. Dixon (Edward Elgar 2011)
 
CONSTITUTING EQUALITY: COMPARATIVE CONSTITUTIONAL LAW AND GENDER EQUALITY (Susan H. Williams, ed.) (Cambridge University Press 2009). See, especially, chapter by Susan Williams.
 
The Inter-Parliamentary Union
Also see Review of Inter-Parliamentary Union‘s Gender programme ‘Gender Equality in Politics’: www.indevelop.se/publications/review-of-inter-parliametnary-unions-gender-program-gender-equality-in-politics 
 
International IDEA Case Study: Rwanda: Women Hold Up Half the Parliament
Elizabeth Powley  www.idea.int/publications/wip2/upload/Rwanda.pdf
 
UNIFEM Study: ‘Engendering Constitutions: Gender Equality Provisions in Selected Constitutions. A Comparative Study accompanied with Case Studies’  www.unifem.sk/uploads/doc/Constitutional%20publication%20Nov%2020071.pdf
 
Constitutions in general: http://ox.libguides.com/content.php?pid=185276&sid=1575645
 

International Constitutional Law countries: http://www.servat.unibe.ch/icl/
